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07 April 2022 

THE MINISTER OF EMPLOYMENT AND LABOUR  
The Honourable Mr Thulas Nxesi 
Laboria House 
215 Francis Baard Street 
Pretoria. 
 
By e-mail:  albertina.barlow@labour.gov.za  
  Khangala.Mudumela@labour.gov.za  
 
Dear Minister Nxesi, 
 
RE:  DEAR SA NPC // MINISTER OF EMPLOYMENT AND LABOUR – MANDATORY 

VACCINATION POLICY ITO THE OCCUPATIONAL HEALTH AND SAFETY ACT 85 

OF 1993 (“OHSA”) 

 

1.   We act on behalf of Dear SA NPC (“our client”). Our client is a registered NPC which 

facilitates public participation in matters of public interest and importance. Consequently, 

our client frequently facilitates public comment on various pieces of legislation and 

participates in public interest litigation where necessary regarding regulations and other 

governmental decision making in which the general public have an interest.  
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2.   The purpose of this letter is to request the withdrawal of the “Code of Practice: Managing 

Exposure to SARS-COV-2 in the workplace, 2022 (hereafter “the Code of Practice”) 

issued by the Minister of Employment and Labour (hereafter referred to as “Minister of 

Labour”) on 15 March 2022.  

 

3.   We also address you in anticipation of the regulations to be issued by your ministry in 

due course and which are presaged in the Code of Practice which states, at paragraph 

1(4) that “On the expiry of the declaration of the national state of disaster, the 

Regulations and the Direction will cease to have legal effect. Because there remains an 

ongoing need to prevent and mitigate the risks associated with SARS-CoV-2 exposure in 

the workplace, it is necessary to incorporate those provisions in the Regulations and the 

Direction relevant to preventing and mitigating those risks”.   

 
4.   Your department’s press release dated 15 March 2022 confirms this by stating that “in 

due course, the Minister will issue Occupational Health and Safety (OHS) regulations to 

supplement the Code”. 

 
5.   The reasons for the request are legion. This letter of demand will touch on some, but not 

all of the reasons why our client submits that the Code of Practice is ill-advised, ultra-

vires, irrational and unconstitutional. The letter will also briefly touch on the constitutional 

implications of the Code of Practice.  

 
6.   Our client’s primary concern is that the Code of Practice effectively coerces employers 

into enforcing mandatory vaccination policies in the workplace and that it employs OHS 

regulations, and the criminal sanctions contained therein, to do so.  Our client also 

considers, from what has been stated already, that the proposed OHS regulations will 

reinforce this objective.  Our client’s view is that this objective is the antithesis of the 

government’s stated aim of increasing employment in South Africa and actively works to 

undermine rights that South Africans have not be compelled to be vaccinated against 

SARS-CoV-2 or Covid-19.  It is also directly contrary to the President’s promise. 
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7.   In South Africa and abroad opinions are varied regarding the substantive fairness of 

mandatory vaccinations, even where they are enacted in a procedurally fair and legally 

sound manner. The most frequent conclusion appears to be that some form of balance 

has to be achieved when weighing up an employer’s obligation to provide a safe and 

secure working environment by deciding whether to enforce a mandatory vaccination 

policy viz-a-viz an individual’s rights as enshrined in the Constitution of the Republic of 

South Africa, 1996 (hereafter “the Constitution”).  Of significance, in this regard, is the 

fact that at the present stage of the pandemic, several countries are reversing or 

suspending their vaccine mandates, where these have been imposed, but that South 

Africa seems to be heading in the opposite direction, incongruously so now that the State 

of Disaster has been terminated.  Furthermore, given the widely circulated reports that a 

very large percentage of South Africans already have immunity to Covid-19, due to 

having been previously infected, the mandating of vaccination at this stage of the 

pandemic is even more questionable. 

 

8.  Of considerable importance too, the Code of Practice and the practical effects thereof are 

in direct contradiction with promise by the President of the Republic of South Africa. On 1 

February 2021, President Cyril Ramaphosa who stated in no uncertain terms that:  

 

“I want to be clear, nobody will be forced to take this vaccine, I want to repeat, 

nobody will be forced to take this vaccine.  …  Nobody will be given this vaccine 

against their will.”  

 

9.   As mentioned, these changes come at a time where the State of Disaster has been 

ended, precisely because the Covid-19 pandemic is no longer regarded as being 

sufficiently serious to justify the serious inroads into the freedoms of the public which 

have been commonplace in the last 2 years.  And yet, at this time, permanent and severe 

restrictions on South Africans are being introduced. 

 

10.   The Minister of Labour’s new Code of Practice took effect on the date of the lapsing of 

the Declaration of a National State of Disaster, which was midnight, 4 April 2022. In 

effect, the new Code of Practice (and any future regulations which reproduce these 

measures) will replace the State of Disaster regulations with a system of permanent 
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measures in the employment environment. It is submitted that the Code of Practice which 

strongly encourages vaccine mandates and paints them as necessary to protect worker 

safety will achieve a mandate in an indirect, roundabout manner, all the while allowing 

the Minister to evade the legal and political consequences of a mandate by plausibly 

passing the blame to employers. This devolution of the power and, what will be 

understood as, the requirement to impose and to enforce a vaccine mandate is 

deplorable and is the antithesis of good governance and accountability of government. 

 
11.   Enforcement has been passed down to employers, who will doubtlessly be pressured to 

comply with these unreasonable provisions by the fear of legal consequences for 

themselves, should they fail to compel employees to be vaccinated.  In this regard we 

refer to the criminal sanctions which provide that any person who fails to comply with 

OHS Regulations, shall be guilty of an offence and liable to a fine not exceeding R50 

000,00 or to imprisonment for not more than one year, or to both.  Any employer who 

does or omits to do an act which causes any person to be injured at a workplace, shall be 

guilty of an offence and liable to a fine not exceeding R100 000.00 or to imprisonment for 

a period not exceeding two years, or to both. 

 

12.   We point out that the Occupational Health and Safety Act and regulations were never 

intended to be utilised to manage a pandemic.  It is no mere accident that the preamble 

to the OHSA limits its scope and purpose to: 

 
“To provide for the health and safety of persons at work and for the health and 

safety of persons in connection with the use of plant and machinery; the protection 

of persons …  against hazards to health and safety arising out of or in connection 

with the activities of persons at work.” 

 
13.   It is wholly unreasonable to expect that health and safety rules, and hence employers, 

should be responsible for controlling a pandemic which affects the labour market 

incidentally and which did not arise as a result of the work or the workplace itself.  To 

apply them in this manner is to act ultra vires the enabling legislation. 
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14.   A further fatal flaw in the Code of Practice, is the reference to, and incorporation of, the 

Biohazard Regulations, which are ex facie not applicable to the Covid-19 pandemic. 

These Regulations, published in 2001, define hazardous biological agents (“HBA’s”) as 

micro-organisms with potential to provoke an infection. Group 3 HBA’s, as alluded to in 

the Code of Practice is an HBA that can “cause severe disease and may present a risk of 

spreading to the community.” Own emphasis has been added by underlining the short, 

but crucially important word “to”.  

 

15.   The intention of these regulations is clearly to prevent workplaces from being the source 

of a spreading infection, not vice versa, where an outside pandemic has become so 

pervasive as to infiltrate the every-day life of an entire nation. Regulation 2 provides that 

the “scope of application” is limited to “a workplace where an HBA is deliberately 

produced” or to “an incident”. The text of the regulations themselves support our client’s 

contention, speaking inter alia to procedures to be followed in the event of exposure, 

spillage, leakage or injury, and includes matters such as the removal of contaminated 

clothing before leaving work, and the display of biohazard signs. Dealing with Covid-19 is 

not at all what the legislators of the HBA regulations intended. If that where the case, the 

entire country would need to don masks, hazmat suits and respirators.  Such measures 

will, we submit, will be the unintended consequence of the ill-advised Code of Conduct. 

 

16.   The Code of Practice will have hitherto unknown and unthinkable consequences in our 

constitutional democracy and will materially infringe a number of fundamental rights 

which are contained in the Bill of Rights. The rights affected to various degrees include, 

but are not limited to, the right to privacy, the right to bodily integrity, the right to trade and 

occupation, as well as the rights to freedom of religion, belief and opinion which are all 

negated or negatively affected.  

 

17.   Notwithstanding the importance of these fundamental rights, our client understands that 

our courts have held that constitutional rights are not one dimensional and rights may be 

limited when there are justifiable grounds for doing so. Section 36 of the Constitution 

provides for the limitation of constitutional rights in so far as this is reasonable and 

justifiable in an open and democratic society based on human dignity, equality and 

freedom, and having regard to: 
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(i) the nature of the right; ii. 

(ii) the importance of the purpose of the limitation; 

(iii) the nature and extent of the limitation; 

(iv) the relation between the limitation and its purpose; and 

(v) less restrictive means to achieve the purpose. 

 

18.   Obviously, a balance must be achieved, but the party that is infringing these rights must 

show very good reasons for doing so.  While it is unnecessary for the purposes of this 

letter to go into detail, our client has very good grounds upon which to challenge the 

necessity for, the reasonableness and rationality of, and ultimately the constitutionality of 

the Code of Practice and any regulations which may repeat the vaccine mandate 

provisions, on factual grounds.   

 

19.   In addition, it has been held that the five factors listed in section 36 do not form an 

exhaustive list. They are included in the section as key factors that must be considered in 

an overall assessment as to whether or not the limitation is reasonable, and courts are 

encouraged to conduct a broader assessment in any particular case to arrive at a 

reasonable and proportional conclusion.  

 
20.   While it is not the intention of our client to litigate via correspondence, it is clear that the 

Code of Practice stands to be reviewed and set aside. If not for breaching the rights 

highlighted above outright, then for failing to meet the test in the Limitation clause, in as 

much as the Code fails to consider less restrictive means to provide for workplace safety.  

As mentioned, it is not the purpose of the stated legislation to combat the entire Covid-19 

pandemic. 

 
21.   Constitutional and factual issues aside, we have advised our client that your Code of 

Conduct are (and any future vaccine mandating regulations will be) ultra vires the powers 

vested in you in terms of both the OHS Act and the Labour Relations Act, which were 

never intended to be utilized to manage a pandemic.   
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22.   In light thereof we request that the Minister withdraws and reconsiders the entirety of 

Code of Practice, as a matter of extreme urgency. 

 

23.   Should our client’s demand not be adhered to by 29 April 2022, our client reserves its 

rights to obtain appropriate relief, including approaching a competent Court for 

declaratory and interdictory relief. 

 
24.   We also request that you provide us with copies of all and any documentation that 

comprises material relevant to, and utilised in support of, the promulgation of the Code of 

Practice and also of the proposed regulations, particularly those concerning the vaccine 

mandate and health and safety issues alleged to arise from Covid-19 in relation to the 

workplace.  Our client is particularly interested in receiving material that might support 

these regulations, and the restrictions imposed, in the context of, and notwithstanding, 

the termination of the State of Disaster. 

 
25.   Included in the materials that our client requires are copies of the documentation 

submitted by the Ministry to NEDLAC, namely the “proposals relating to the code of good 

practice” that were tabled and considered by NEDLAC and also NEDLAC’s report “to the 

Minister that it has been unable to reach agreement on the matter” as contemplated in 

section 203(2A) of the Labour Relations Act.  As we understand the section, the failure to 

reach agreement constitutes a pre-condition for the Minister’s authority issue a Code of 

Practice.  In the event that NEDLAC did not disagree, the issue of the Code of Practice 

would be ultra vires the terms of the Act.  Our client is very interested in NEDLAC’s 

reasons for disagreeing with the Code of Conduct and the Minister’s reasons for 

overriding NEDLAC in this regard. 

 
26. We trust the above is in order, and eagerly await your response. 

 

 

Yours faithfully, 

  

 

 

HURTER SPIES INC 

Daniël Eloff 

eloff@hurterspies.co.za 


